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FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

IN THE COURT OF MUNSIFF,  

GOHPUR, SONITPUR 

Title Suit No. 01 of 2020 

_________________________________________ 

PRESENT: Raj Sekhar Duara,  

Munsiff, Gohpur, Sonitpur 

 

Tuesday, the 21st day of December, 2021 

_________________________________________ 

1. Ms. Tileswari Chutia @ Borah 

  W/O- Lt. Batiram Chutia 

2. Mr. Yadav Chutia 

S/O- Late Batiram Chutia 

Both are residents of: 

Village: Halemguri 

P.S.: Halem 

Dist.: Biswanath, Assam 

          

……………Plaintiffs 
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-Versus- 

    1.  Mr. Jageswar Borah 

    S/O- Lt. Petuwa Borah 

2. Mr. Jitul Borah 

  S/O- Mr. Jageswar Borah 

 

  3. Ms. Mamoni Borah 

  W/O- Mr. Jageswar Borah 

  All are residents of- 

Village: Halemguri 

P.S.: Halem 

Dist.: Biswanath, Assam 

 

    ……………Defendants 

_________________________________________ 

This suit coming on for final hearing on 15.12.2021 in the 

presence of - 

Advocates for the Plaintiffs: Mr. Arjun Prasad Kurmi,  

Ms. Gitumoni Sarmah 
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_________________________________________

and having stood for consideration to this day, the Court 

delivered the following Judgment : 

 

J U D G M E N T 

1. This is a suit for declaration of right, title, interest, 

recovery of possession and permanent injunction. 

PLAINTIFF’S NARRATIVE OF FACTS 

2. The concise facts leading to the filing of this instant suit 

can be surmised as: the Plaintiffs, Ms. Tileswari Chutia and 

Mr. Yadav Chutia are the wife and son respectively of Late 

Batiram Chutia and in that capacity are the co-pattadars 

having right, title and interest over the suit land and their 

family have been in possession of the said land for over 50 

years, with it being held in their family for generations. 

They stated to have been regular in paying the land 

revenue for the said land. The Plaintiffs have averred that 

around 8 years back, for certain financial hardships, which 

they faced at that point in time, Plantiff no.1 had taken Rs. 

15,000/- from the Defendant no.1 by mortgaging the suit 

land with a condition to repay the same at the earliest. She 

stated to have imposed her thumb impression on a blank 

stamp paper with a condition that the land would be 

handed back to her on repayment of the aforesaid sum. 

They continued by stating that they continued residing in 

the suit land in a thatched house consisting of two rooms. 
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But on 15.10.2017, the Defendants under the veil of the 

mortgage demolished their dwelling house, trespassed into 

their land and occupied it. They attributed their failure to 

approach the police and file an F.I.R. to their weak 

financial standing. They also averred that a public meeting 

was convened on 25.11.2017 for amicable resolution of 

their issues but the Defendants abstained from being 

present. They then state that they approached the 

Defendants on 25.12.2017, 10.06.2018, 15.12.2018, March 

2019 and lastly on 12.11.2019 to clear the amount but the 

Defendants refused to accept it.  

3. They contend that at present, they are residing on the 

western portion of the suit land measuring around 3 

Kathas out of the total land reflected in the Schedule of the 

Plaint and that the Defendants have been threatening 

them to vacate the same and on their failure, that the 

Defendants will demolish their house.  They further 

contend that the Defendants have no right, title and 

interest over the suit land and have been occupying it 

illegally. They also allege that the Defendants have illegally 

constructed a house measuring 36x 12 sq.ft on the 

Scheduled land with Pucca pillars roofed with C.I. sheet 

from north to east. Defendants had also started 

construction of an Assam type Pucca House with full wall 

since March, 2019 and have continued with its 

construction. Having left with no other recourse, the 

Plaintiffs as a last resort have filed this instant suit against 
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the Defendants for declaration of their right, title and 

interest over the suit land and for recovery of possession of 

the suit land described in the Schedule by demolishing/ 

evicting the Defendants and the illegal construction on the 

suit land and also for a permanent injunction. 

SERVICE OF SUMMONS 

4. On institution of the suit, summons were issued upon 

the Defendants which were duly served. But the 

Defendants abstained from appearing before this Court, in 

view of which, the case proceeded ex parte against them. 

Summons also reveal that they were intimated about of the 

suit instituted against them but failed they to appear and 

contest it.   

5. During the course of trial, the Plaintiffs submitted 

evidence-on- Affidavit of four witnesses. The Plaintiff no.1, 

herself as P.W.1 and three other individuals from her 

locality namely with, Mr. Dhanmani Borah as P.W.2; Mr. 

Haren Sarma as P.W.3 and Mr. Bhadra Hazarika as P.W.4. 

The veracity of the testimonies of these witnesses was not 

tested as they were not subjected to cross-examination. 

The Plaintiffs also produced 2 (two) exhibits in order to 

substantiate their case. I have heard the contentions and 

submissions addressed by the learned counsel for the 

Plaintiffs.  

6. Although no issues were framed in the absence of 

specific denials to assertions made by the Plaintiffs, since 
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no written statement was filed owing to the default of the 

Defendants; however, for a fair adjudication of the matter 

at hand, the following points for determination have been 

formulated by this court to arrive at definite finding.  

i. Whether Plaintiffs have got valid right, title and interest 

over the suit land? 

ii. Whether the Defendants have unlawfully dispossessed 

the Plaintiffs from the suit land and are now illegally 

occupying it? 

iii. Whether the Plaintiffs are entitled to the decree as 

prayed for? 

iv. What relief/ reliefs are the Plaintiffs entitled to? 

7. On considering the pleadings of the parties, submissions 

made by the learned counsel for the Plaintiffs and also 

after delving into the oral as well as documentary evidence 

adduced  by them, my findings and reasons are as 

follows:-  

DISCUSSION, DECISION AND REASONS THEREOF 

Decision on Issue No. (I) 

8. At the outset, it is imperative to highlight that in the 

instant suit, Plaintiffs have asserted that they are the 

original pattadars having right, title and interest over the 

suit land and have claimed that the Defendants unlawfully 

encroached and usurped their landed property described in 
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the Schedule on 15.10.2017 under the veil of the mortgage 

and have also demolished their dwelling house, trespassed 

into their land and occupied it. Plaintiffs have alleged that 

the Defendants have also started construction of a 

permanent structure over the disputed land which rightfully 

stands in their name. Several attempts were undertaken by 

the Plaintiffs to clear their dues and redeem the property 

but the Defendants allegedly refused and continued with 

their unlawful possession. Therefore, it is transparent from 

the averments made in the pleading that crucial facts with 

regard to the landed property and the title over it, is in 

dispute between the parties which require adjudication. It 

is also worth mentioning that the Plaintiffs, mother and son 

have impleaded the Defendants who have unlawfully 

disposed them of their own land and that the Defendants 

share the relationship of father, mother and son. Thus all 

the necessary parties have been joined in as Defendants.  

It is also seen that the suit has been filed within the 

prescribed period of limitation.  

 

9. Inviting attention to the most pertinent and key issue 

which will have a material bearing on the possible outcome 

of this suit which is, whether the Plaintiffs have right, title 

and interest over the suit land. It is contended by the 

Plaintiffs that the suit land was inherited by them after the 

demise of their predecessor, Lt. Batiram Chutia. They have 

also stated that their family has held that land for 

generations. It is also imperative to acknowledge that their 
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averments are in consonance with the testimonies of their 

witnesses who have testified in support of their narrative, 

albeit the fact that they remained uncontroverted as they 

were not subjected to cross- examination. P.W.s 2, 3 and 4 

appear to be independent witnesses from that locality in 

the considered view of this Court. It is submitted by the 

Plaintiffs and mirrored by their witnesses that after the 

demise of their predecessor in interest, they stated to have 

been regular in paying the land revenue for the said land. 

The Plaintiffs have averred that around 8 years back, for 

certain financial hardships which they faced at that point in 

time, Plaintiff no.1 had borrowed Rs. 15,000/- from the 

Defendant no.1 by mortgaging the suit land with a 

condition to repay the same at the earliest. She stated to 

have imposed her thumb impression on a blank stamp 

paper with a condition that the land would be handed back 

to them on repayment of the aforesaid sum. They stated 

that they continued residing in the suit land in a thatched 

house, consisting of two rooms. But on 15.10.2017, the 

Defendants under the veil of the mortgage demolished 

their dwelling house, trespassed into their land and 

occupied it.  

10. At this juncture, this court deems it prudent to 

underline that even if the Plaintiffs failed to redeem the 

property by defaulting in paying the mortgage money, the 

mortgagee, which in our context are the Defendants do not 

become the owner of the property. At the same time it is 
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equally important to reiterate that this suit is for 

declaration of right, title and interest with the 

consequential relief of restoring possession and not a suit 

for redemption of mortgage. Now drawing focus back to 

the case at hand, the Plaintiffs continued by stating that 

that a public meeting was convened on 25.11.2017 for 

amicable resolution of their issues but the Defendants 

abstained from it. They then stated that Plaintiff 

approached the Defendants on 25.12.2017, 10.06.2018, 

15.12.2018, March 2019 and lastly on 12.11.2019 to clear 

the mortgage amount but the Defendants refused to 

accept it. This version of events has been corroborated by 

all the four witnesses.  

11. They further contend that at present, they are residing 

on the western portion of the suit land measuring around 3 

kathas and that the Defendants have been threatening 

them to vacate the same and that on their failure, they will 

demolish their house.  They allege that the Defendants 

have no right, title and interest over the suit land and have 

been occupying it illegally. It is also averred that the 

Defendants have illegally constructed a house measuring 

36x 12 sq.ft on the Scheduled land with veranda on both 

side and pucca pillars roofed with C.I. sheet from North to 

East. That they have also started construction of an Assam 

type Pucca House with full wall since March, 2019 and 

have continued with its construction. Having left with no 
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other recourse, the Plaintiffs as a last resort have filed this 

instant suit against the Defendants.  

12. Drawing focus now to the documents so exhibited, 

P.W.1, Tileswari Chutia, who is also the Plaintiff no.1, in 

her examination-in- chief has exhibited 2 (two) documents 

to validate their stand, with Exhibit 1 being the Jamabandi 

Copy of the Suit land covered under patta no. 6 (old) and 

57 (new) and Dag no.111 and 112, with the mutation entry 

therein featuring them. Exhibits 2 (1) to (11) are the 

revenue receipts paid by the Plaintiffs to the Government 

between the years 2017- 2020 for the said land.  

13. The Court is mindful of the settled position that 

mutation entry in Jamabandi/ record of rights is for fiscal 

purposes and does not create or extinguish title as was 

observed by the Hon’ble Apex Court through a catena of 

judgments. (Sawarni (Smt.) Vs. Inder Kaur (1996) 6 

SCC 223; Suraj Bhan and Ors. Vs. Financial 

Commissioner and Ors. (2007) 6 SCC 186).  At the 

same time, it is also worth noting that the Jamabandi/ 

mutation entry in the present case remained undisputed as 

the matter proceeded ex parte.  Inviting attention now on 

Exhibit 1 which is the certified copy of Jamabandi, it must 

be noted that as per the note appended to Section 40 of 

the Assam Land and Revenue Regulation, 1886, record of 

right is the Jamabandi based on chitha and the field map.    

Now, Section 41(2) of the Assam Land and Revenue 

Regulation lays down that every entry in the record of 
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rights made under that section shall, until the contrary is 

proved, be presumed to be correct. Thus, it is imperative 

for the Court to presume that the entries made in the 

Jamabandi/record of right are correct unless the contrary is 

proved. At this juncture, this Court would like to draw 

reference from the observation made by the Hon’ble 

Gauhati High Court in Amiya Bala Dutta v.Mukut 

Adhikari, 1998 (4) GLT 137, where the Hon’ble Gauhati 

High Court held that, “ record of rights as provided under 

Section 40 and 41 of the Assam Land and Revenue 

regulation shall always be deemed to be the correct unless 

the contrary is proved and that presumption which is 

attached to the record of rights under Sections 40 and 41 

must be given due weight age .” The Hon’ble High Court 

also held that “though the mutation entries may not be the 

basis of title yet that mutation entries cannot be brushed 

aside and it must receive due consideration at the hand of 

the court”. 

14. The Plaintiffs have averred that the suit land devolved 

upon them through inheritance upon the death of Lt. 

Batiram Chutia, who was the previous pattadar and that 

they are his legal heirs, a fact which has been corroborated 

by all their witnesses. A meticulous scrutiny of the said 

Exhibit 1 brings forth that in the contended Patta no.57, 

the names of the 2 (two) Plaintiffs and Lt. Batiram Chutia 

are duly featured therein. Our attention should be focused 

on the comments /mutation entry column of the said 
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exhibit which after a thorough deliberation, reveals that the 

comments made are in sync with the plaintiff’s narrative, 

with the entry speaking of the mutation of land in the 

name of the two Plaintiffs upon the death of Lt. Batiram 

Chutiya, the deceased husband of Plaintiff 1 and late father 

of Plaintiff 2 respectively, vide order dated 29-06-2007 of 

the Circle officer concerned. Exhibits 2(1)-(11) are the 

revenue receipts paid by the Plaintiffs to the Government 

between the years 2017- 2020 for the said land. The 

credibility of these documents, in the absence of anything 

to the contrary, remains uncontroverted as presumption 

under the law that they were regularly performed or made, 

in the present context, as mandated under Section 114 

(e) of the Indian Evidence Act, holds ground. It is 

pertinent to recognize that the entries are in concurrence 

with the plaintiff’s narrative thereby lending credence to 

their averments which is duly corroborated by the 

testimonies of their 4 (four) witnesses. It is also imperative 

to note that in the considered opinion of this Court, there is 

nothing on record to suggest that the mutation entry in the 

Jamabandi was done improperly or it is collusive or 

fraudulent. Thus taking cue from the above Judgment, in 

thorough consideration of all the evidence adduced and 

documents so exhibited and the observations made 

thereon, this Court is of the opinion that the Plaintiffs have 

right, title and interest over the suit land and this issue (i) 

is accordingly decided in the affirmative and in favor of the 

Plaintiffs. 
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Decision on Issue No. (ii) ,(iii) and (iv) 

15. In light of the foregoing discussion and the holding 

made therein, the right, title and interest of the Plaintiffs 

over Scheduled land has been established thereby and in 

the absence of anything which could suggest otherwise, 

entitles them to its possession thereof. The act of wrongful 

encroachment and subsequent dispossession of the 

Plaintiffs by the Defendants from the disputed land marked 

as ”Schedule” has been testified by all the witnesses in 

consonance with the averments and allegations made by 

the Plaintiffs. Having said that, if the Plaintiffs have been 

dispossessed by the Defendants from the said land in a 

manner otherwise than under law, they are thereby 

entitled to recover possession. Now on the matter of 

Permanent Injunction prayed for by the Plaintiffs, I am of 

the considered opinion that any further invasion or 

continuation thereof, by the Defendants into the Plaintiffs’ 

right will cause such damage which cannot be ascertained 

and compensated in terms of money and thus it has 

withstood the requirements enshrined under Section 38, 

Specific Relief Act, 1963. Thus, the Plaintiffs are entitled to 

the Permanent Injunction as prayed for along with the cost 

of the suit. Situated thus, points (ii), (iii) and (iv) are 

accordingly decided in the affirmative and thus goes in 

favour of the Plaintiffs. 
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ORDER 

16. Situated thus, the Plaintiffs’ suit stands decreed, 

uncontested against the Defendants with the following 

reliefs:  

a. A Decree for declaration of the Plaintiffs’ right, title and 

interest over the Schedule land of the plaint.  

b. A Decree for recovery of possession of the land 

described in “Schedule” land of the Plaint by evicting the 

Defendants and by removing all structures, etc., there 

from. 

c. A Decree for permanent injunction restraining and 

prohibiting the Defendants and their men, employees, 

agents etc, from entering into or upon the suit land 

mentioned in “Schedule”.  

d. Plaintiffs are also entitled to the cost of the suit to be 

calculated in accordance with the law. 

17. Draw up a decree accordingly. 

18. The Suit is disposed of accordingly, uncontested. 

19. The Judgment is pronounced in open Court in 

presence of the respective counsel of the Plaintiff and is 

given under my hand and seal of this court on this the 21th 

day of December, 2021. 

 

Typed by me     

                                            Raj Sekhar Duara 

         Munsiff,  
Gohpur, Sonitpur 
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APPENDIX 

 

Plaintiffs’ Witnesses: 

P.W.-1: Ms. Tileswari Chutia 

P.W.-2: Mr. Dhanmani Borah 

P.W.-3: Mr. Haren Sarma 

P.W.-4: Mr. Bhadra Hazarika 

Defendant’s Witness: 

Nil  

Plaintiffs Exhibits: 

Ext. No. 1… Certified Copy of Jamabandi  

Ext. No. 2… Revenue Receipts 

Defendants’ Exhibits:  

Nil 

 

        
         (Raj Sekhar Duara) 

        Munsiff,  
Gohpur, Sonitpur 

 


